Destructive Federal Preemption of State Wealth Transfer Law in Beneficiary Designation Cases: Hillman Doubles Down on Egelhoff
John H. Langbein* The probate codes in about a third of the states contain a so-called divorce revocation provision, applicable both to probate and nonprobate transfers. Such statutes address the situation in which a transferor's will or will substitute designates as a beneficiary a person who was the transferor's spouse at the time that the transferor executed the document, but whom the transferor later divorced. The premise of these statutes is that divorce entails a profound change of circumstances not foreseen by the transferor, and that the transferor is unlikely to have intended to benefit an ex-spouse. Accordingly, the intentimplementing purpose of wealth transfer law is better served by having a default rule that treats the subsequent divorce as having revoked any provision for the now-ex-spouse unless the document expressly provides otherwise.
In Egelhoff v. Egelhoff (2001) , the Supreme Court held that when the instrument of transfer is a beneficiary designation in a pension plan or life insurance policy subject to federal regulation under the Employee Retirement Income Security Act ("ERISA'), the otherwise applicable state divorce revocation statute is preempted, even though ERISA makes no mention of divorce revocation. The Court reasoned that enforcing the state divorce revocation statute would "interfere with nationally uniform plan administration."
Because the result in Egelhoff allowed supposed plan-level administrative convenience to defeat the principled objective of the divorce revocation statutes, a number of courts reacted by allowing so-called post-I. INTRODUCTION In a pair of decisions rendered a dozen years apart concerning beneficiary designations in financial accounts that pass wealth on death, Hillman v. Maretta (2013)1 and Egelhoff v. Egelhoff (2001),2 the U.S. Supreme Court has managed to get itself on the wrong side of two great social and demographic trends. One is the spread of divorce. Couples are no longer locked into failed marriages, and the divorce rate account with a financial intermediary. See UNIF. PROBATE CODE § 6-101 ("UPC") (identifying and validating a wide range of mostly contract-based will substitutes). For the carriage trade, the revocable trust is the characteristic nonprobate device. The Uniform Trust Code "treat[s] the revocable trust as the functional equivalent of a will." UNIF. TRUST CODE art. 6, gen. cmt. In many states the owner of an interest in real property may now transfer it by means of a beneficiary designation; regarding which, see Gary, supra note 4. A recently promulgated uniform act is likely to facilitate the spread of such transfers. UNIF. REAL PROP. TRANSFER ON DEATH ACT (2009) (codified at UPC art. 6, pt. 4).
6.
For recent data on the asset magnitudes of the main will substitutes, see John H. Langbein, Major Reforms of the Property Restatement and the Uniform Probate Code: Reformation, Harmless Error, and Nonprobate Transfers, 38 ACTEC L.J. 1, 12-14 (2012) . There has been a pronounced trend in the private pension system over the past generation toward individual account plans-that is, defined contribution plans and individual retirement accounts. Regarding the causes and consequences, see, e.g., Edward A. Zelinsky, The Defined Contribution Paradigm, 114 YALE L.J. 451 (2004) . This trend has greatly increased the number of pension accounts in which the account holder dies with a transferable balance in the account. Beneficiary designations govern the proceeds in such accounts. In a defined benefit plan, by contrast, annuitization is the prevalent mode of distribution. The plan pays a lifetime benefit that ceases on the death of the survivor of the participant and his or her spouse, and there is no account balance on death.
7.
For example, the Uniform Probate Code, which is primarily concerned with probate transfers, governs various aspects of nonprobate transfers in Article II, Part 8, and in Article VI. strive to unify the field by applying common constructional principles to both. 8
II. DIVORCE REVOCATION
The intersection of liberalized divorce with the world of nonprobate transfers occurs in consequence of a recurrent situation. John and Mary are spouses. While married, John executes a beneficiary designation form governing a financial account, say a life insurance policy or a retirement plan, naming Mary as the death beneficiary if she survives him. Under the contract with the financial intermediary that creates the account, John, the account owner, may revoke the beneficiary designation at any time until his death, usually by substituting a different beneficiary. Some time after John names Mary as his beneficiary, often years later, the marriage sours, and John and Mary divorce. John, not thinking about the implications of the divorce for this transfer-on-death designation, neglects to update it. Subsequently, John dies, having left in force the pre-divorce designation that names Mary, now his ex-spouse, to take the account proceeds. 9 Cases of this sort are less likely to occur among affluent persons who, when they divorce, are commonly represented by specialist legal counsel, whose job includes prompting clients to review and update estate planning documents. Thus, these cases of stale spousal 8.
See, e.g, UPC art. II, prefatory note (discussing the objective to "bring the law of probate and nonprobate transfers into greater unison"). See generally Grayson M.P. McCouch, Probate Law Reform and Nonprobate Transfers, 62 U. MIAMI L. REV. 757 (2008).
9.
Regarding the causes of such oversight, bear in mind that 'i]t is not uncommon for a propertied person to have a dozen or more will-like beneficiary designations in effect on various banking, investment, insurance, and pension accounts." Langbein, supra note 6, at 12. For evidence that account holders sometimes lose track of such accounts, see Langbein, supra note 4, at 1109-10 n.3. Sterk and Leslie point out that beneficiary designations on employer-provided pension, savings, and insurance accounts are commonly executed in connection with initial employment paperwork, when wealth transfer on death "is far from the employee's mind .... [Thereafter, employees] may not look again at those forms for decades; many will have no idea whom they designated as beneficiaries, and no idea how to find out." Stewart E. Sterk & Melanie B. Leslie, Accidental Inheritance: Retirement Accounts and the Hidden Law of Succession, 89 N.Y.U. L. REV. 154, 167-68 (2014) . An expert advisory panel examining ERISA beneficiary designation problems concluded in a 2012 report to the Department of Labor (the agency charged with overseeing the operation of ERISA) that this potential for a beneficiary designation form to 'remain on file for a very long time, sometimes decades, without review ... increases the likelihood that the original designation may not reflect the [transferor's] current intent." ADVISORY COUNCIL ON beneficiary designations arise mostly among persons of modest means-persons who, when they divorce, do not find their way to expert counsel, or indeed, to any counsel. 10 Sixteen American states address cases of this sort in their probate codes by means of what is called a divorce revocation statute, applicable both to probate and nonprobate transfers." The statutes provide as a default rule that a subsequent divorce revokes any predivorce provision for the ex-spouse. 12 This divorce revocation rule originated in the law of wills and was extended to financial-account beneficiary designations as their use spread. 13 What motivates the rule is the understanding that divorce commonly entails a sufficiently traumatic breach in the relations of the former spouses that they are not likely thereafter to intend to benefit each other by means of wealth transfer on death. 14 Moreover, divorce commonly entails a lifetime division of the former spouses' property, which supersedes estate planning objectives previously formulated during the marriage. 1 5 Accordingly, what John really meant when he designated Mary as the beneficiary is that he intended Mary to take on the condition that they remained married. A rule imputing that condition will reflect the intention of the typical decedent much more often than not. 16 In keeping with the intent-implementing purpose, divorce revocation statutes invariably take the form of a default rule that the transferor may defeat, 1 7 either by inserting a term in the beneficiary designation countermanding the rule, or by executing a post-divorce beneficiary designation in favor of the former spouse.
The intent-implementing purpose of the divorce revocation statutes is an expression of the dominant policy of American wealth transfer law, which is to give effect to the intention of the transferor.1 8 This principle governs the interpretation of beneficiary designations. The Restatement (Third) of Property says: "The controlling consideration in determining the meaning of a donative document is the donor's intention." 1 9 Both the Uniform Probate Code 2 0 and the Restatement 21 codify the divorce revocation rule. Although the rule is in force in only a minority of the states, 22 no state has legislation mandating a contrary result. Thus, the divorce revocation rule is universally preferred in the statute law of every state in which the legislature has addressed the question of whether a transferor is likely to have intended a spousal beneficiary designation to remain in effect in the event the parties subsequently divorce. 2 3 Astonishingly, however, in Hillman and Egelhoff the Supreme Court suppressed the state divorce revocation statutes and ordered the account property to pass to the ex-spouse under the beneficiary designation that the deceased spouse had executed before the marriage dissolved. In neither case did the Court deny or even discuss the policy 16. In the law of donative transfers, "[t]he foundational constructional preference is for the construction that is more in accord with common intention than other plausible constructions." PROPERTY RESTATEMENT, supra note 11, § 11.3(c).
17.
For example, the operative provision of the Uniform Probate Code version commences with the proviso that divorce revocation pertains "[e]xcept as provided by the express terms of' the beneficiary designation or other governing instrument. UPC § 2-804(b).
18. PROPERTY RESTATEMENT, supra note 11, § 10.1.
Id.
20. UPC § 2-804. 21. PROPERTY RESTATEMENT, supra note 11, § 4.1(b) ("The dissolution of the testator's marriage is a change in circumstance that presumptively revokes any provision in the testator's will in favor of his or her former spouse."). 22. For cases refusing to apply the divorce-revocation rule to insurance contracts in the absence of a statute, see Kristen P. Raymond merits of the divorce revocation rule. Rather, the Court held that, because the beneficiary designations in question were found in financial accounts authorized or regulated under federal statutes, federal law preempted the state divorce revocation statutes, even though the federal statutes were wholly silent about divorce revocation.
III. PREEMPTION: EGELHOFF
The entanglement of federal law and federal courts with nonprobate wealth transfer, and the consequent potential for preemption of the state-law rules that commonly govern the field, arise in circumstances in which federal law creates or regulates financial accounts that authorize beneficiary designations. Hillman concerned a beneficiary designation on a life insurance policy issued under a congressionally established benefit program for federal employees. 24 The accounts in Egelhoff were found in private-sector employee benefit plans that were federally regulated under the Employee Retirement Income Security Act ("ERISA"). 25 In such cases, from the standpoint of wealth transfer law, the federal law is fragmentary. Federal law touches the wealth transfer field to the extent of regulating or facilitating the creation of financial accounts that contain beneficiary designations, but the federal law does not concern itself with the recurrent constructional complications that arise in the wealth transfer process-matters that are addressed comprehensively in the state probate codes and state decisional law. There is no doubt that, under the Supremacy Clause of the Constitution, 26 Congress has the power to forbid the application of state wealth transfer law to a federally authorized account. The question that arose in Egelhoff and Hillman was whether Congress had done so by implication from accountcreating or account-regulating federal statutes that do not even mention the relevant provision of state wealth transfer law, here divorce revocation. Egelhoff 2 7 concerned beneficiary designations on two employerprovided accounts, a pension plan and a group life insurance policy. 28 28. Group life insurance is a characteristic employee benefit. An employer or an entity such as a labor union or a professional association contracts with an insurer to make insurance available to all members of the particular workforce or other group. Group insurance is commonly less costly than comparable coverage under individually purchased policies, because insuring an entire workforce spares the transaction costs and adverse selection risks associated with the sale and underwriting of individual policies. In the United States as of 2011, group insurance constituted David Egelhoff owned the accounts through his employment with Boeing, the aerospace firm. David designated his wife Donna as the death beneficiary on both accounts. David and Donna, who were domiciliaries of Washington State, subsequently divorced. Two months later, David died in an automobile accident without having revoked the beneficiary designations to Donna. Pursuant to those designations, Donna collected the life insurance proceeds and also claimed the pension benefit. David's children by a former marriage, who would have been entitled to both accounts under Washington's divorce revocation law, 2 9 sued Donna in state court to recover the insurance proceeds and to establish their right to the pension account. Donna defended on the ground that, because both accounts constituted interests in employee benefit plans that were federally regulated under ERISA, ERISA preempted the Washington divorce revocation statute.
ERISA subjects private-sector employee benefit plans to a variety of requirements designed to protect plan participants and beneficiaries against the loss or forfeiture of promised benefits. 30 The act imposes funding, benefit accrual, and vesting requirements on pension plans, and it requires defined benefit pension plans to participate in a federally administered insurance program, modeled on the Federal Deposit Insurance Corporation for banks, that will pay most plan-promised benefits in the event of default. Further, ERISA subjects all covered plans to reporting and disclosure obligations, and to fiduciary standards for investing plan assets and administering plan affairs. 3 1 In keeping with ERISA's central concern to prevent abuses 29. See WASH. REV. CODE § 11.07.010(2)(a) (1994), revoking any pre-divorce provision for a spouse "in a nonprobate asset," defined in § 11.07.010(5)(a) to include "a life insurance policy, employee benefit plan, annuity or similar contract, or individual retirement account." 
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that would defeat the reliance of plan participants and beneficiaries upon promised benefits, the statute contains language, emphasized by the Court in Egelhoff, 32 requiring that the terms of any ERISA-covered plan "specify the basis on which payments are made to and from the plan"; 33 and requiring the plan administrator to administer the plan "in accordance with the documents and instruments governing the plan." 34 The two beneficiary designations in which David named Donna were executed in compliance with such ERISA plan terms. ERISA contains a broadly worded preemption clause that "supersede[s]" state laws that "relate to" any ERISA-covered plan. 3 5 After a troubled early case law,36 the Supreme Court has come to interpret the "relate to" standard as balancing the interests of state law with the purposes of ERISA. 37 The question in Egelhoff was whether ERISA's preemption clause "supersede[d]" Washington's divorce revocation statute. The Washington Supreme Court held not, reasoning that the divorce revocation statute was tangential to the purposes of ERISA because the statute "does not alter the nature of the plan itself, the administrator's fiduciary duties, or the requirements for plan administration." 38 The U.S. Supreme Court, in a 7-2 decision authored by Justice Thomas, reversed on the ground that the Washington divorce revocation statute requires the administrator of the ERISA-governed plan to "pay benefits to the beneficiaries chosen by state law, rather than to those identified in the plan document." 39 Because "this statute governs the payment of benefits, a central matter of plan administration," the Court was unwilling to see the divorce revocation statute as one "regulating 'areas where ERISA has nothing to say.' "40 Thus, the Court read ERISA to preempt the state law even though ERISA, being wholly silent about divorce revocation, has literally nothing to say about it. The Court's contention that ERISA "governs the payment of benefits, a central matter of plan administration," deserves careful probing. The question that needs asking is whether ERISA should be treated as governing every aspect of the payment of benefits, including matters about which ERISA is silent, such as interpreting the meaning of beneficiary designations. ERISA is a regulatory statute enacted to protect promised benefits against forfeiture on account of overreaching plan design or plan maladministration. ERISA was not designed to do the interpretive work of state wealth transfer law, that is, to resolve constructional problems concerning the transferor's intent. Such problems abound. Which of two women claiming to be the decedent's widow was his lawful spouse? 4 1 Does the word "children" in an ERISAplan beneficiary designation include adopted children, if the plan terms do not so say? 4 2 Was the transferor of sound mind when he executed the beneficiary designation, or did he lack capacity on account of illness or duress? 4 3 State wealth transfer law addresses such questions. 44 Justice Breyer, dissenting in Egelhoff (for himself and Justice Stevens), pointed to this dimension of the Washington divorce revocation statute, which he characterized as "a rule of interpretation ... designed to carry out, not to conflict with, the employee's likely intention as revealed in the plan documents." 4 5 The beneficiary designations in the plan documents in Egelhoff say, "Pay Donna," but they do not address the question of interpretation that Washington wealth transfer law does address, which is whether the true meaning of that designation is, "Pay Donna, except in the event that Donna and I should be divorced at the time of 44. See, e.g., PROPERTY RESTATEMENT, supra note 11, § 2.5(2) (status of adopted children for purposes of succession); id. § § 8.1-8.3 (2003) (capacity).
45. Egelhoff, 532 U.S. at 154 (Breyer, J., dissenting). my death." Justice Breyer emphasized that "whether a designation that (here explicitly) refers to a wife remains valid after divorce" is a question that "[t]he documents themselves do not answer ... any more than they describe what is to occur in a host of other special circumstances (e.g., mental incompetence, intoxication, ambiguous names, etc.)." 4 6 Beyond the claim that fidelity to the terms of the two ERISA plan documents required the result in Egelhoff, Justice Thomas offered a functional justification for preempting the Washington divorce revocation statute. He contended that the statute "interferes with nationally uniform plan administration," 4 7 a value that the Court has viewed as a goal of ERISA preemption. 4 8 Preempting state law spares plan administrators from having "to master the relevant laws of 50 states and to contend with litigation" about those laws. 4 9 Dissenting, Justice Breyer questioned whether looking up local constructional law was particularly burdensome. He pointed out that plan "administrators have to familiarize themselves with state law in any event when they answer such routine legal questions as whether amounts due are subject to garnishment, who is a 'spouse,' who qualifies as a 'child,' or when an employee is legally dead." 5 0 In aid of this process of consulting state law, ERISA plans commonly contain a choice of law provision, specifying which state's law governs state-law issues.
In connection with the objective of promoting "nationally uniform" administration of ERISA-covered plans, the Court in Egelhoff expressed concern to spare plan administrators from having to confront "conflicting legal obligations" under different states' laws, for example, in a case in which the ex-spouses live in different states. 5 1 Liability risk in such cases is not, however, serious, because a plan faced with uncertainty about the correct rule of law may and routinely does simply interplead in federal court.5 2 Furthermore, stakeholder protection In enacting ERISA, Congress could have included a comprehensive body of constructional law to supplant the state laws that normally do the work of interpreting transferors' intent in the wealth transfer field. Congress did not do so. The inference that should have been drawn from ERISA's silence on these matters is that Congress did not intend to displace such state laws, especially in view of "the presumption against preemption in areas of traditional state regulation such as family law," 54 which the Court in Egelhoff acknowledged but refused to follow. The Supreme Court has long deferred to state law on questions of marital status. As the Court explained in a 1956 case applying the state definition of "children" to a question of federal copyright law:
The scope of a federal right is, of course, a federal question, but that does not mean that its content is not to be determined by state, rather than federal law. This is especially true where a statute deals with a familial relationship; there is no federal law of domestic relations, which is primarily a matter of state concern.
ERISA now contains an express provision authorizing the enforcement of state-court marital property decrees issued incident to divorce (called qualified domestic relations orders, or "QDROs") against ERISA-regulated pension accounts. 56 This measure was added by amendment in 1984,57 a decade after the initial enactment of ERISA. During the decade during which ERISA was silent on the point, many cases raised the question of whether ERISA's preemption and anti- alienation provisions defeated such state-court decrees. The federal courts all but unanimously enforced the state decrees. 5 8 In the 1984 amendment providing for such enforcement, Congress effectively ratified the federal-court consensus against preemption. Thus, in the one circumstance in which Congress faced the choice between preempting or enforcing state domestic relations law against ERISAregulated accounts, Congress chose not to preempt. The QDRO regime pertains to the division of an employee's pension account during his or her lifetime, and thus has had little bearing on beneficiary designations; the QDRO regime does not apply at all to life insurance accounts. Accordingly, the divorce revocation problem at issue in Egelhoff did not come into discussion and was not addressed in the 1984 legislation, but the principle embodied in the QDRO regime-deference to state law on marital property matters incident to divorce-invited extension to state divorce revocation statutes, contrary to the Court's decision in Egelhoff.
By treating ERISA as preempting the state-law solution to a traditional state-law issue, Egelhoff disrespects the longstanding allocation of responsibility between the two legal systems. Divorce revocation is an issue about which federal law provides no direction and expresses no federal interest ("there is no federal law of domestic relations, which is primarily a matter of state concern" 5 9 ). By preventing state law from doing its customary work of interpreting the meaning of beneficiary designations, federal preemption needlessly defeats the core policy of wealth transfer law, to implement transferor's intent. 6 0 Preemption of state wealth transfer law is quite appropriate in circumstances in which there is a significant federal interest. A notable example of explicit (and principled) federal intervention in family wealth transfer policy was the decision that Congress made in another of its 1984 amendments to ERISA, mandating that certain here is no federal law of domestic relations, which is primarily a matter of state concern.").
60.
See PROPERTY RESTATEMENT, supra note 11, § 10.1, discussed supra text accompanying note 19. pension annuities provide for minimum spousal shares. 6 1 Because ERISA preempts state law relating to pension plans, such a reform could only have been made by means of federal law. In Egelhoff, by contrast (and in Hillman, as discussed next), the preemption of state divorce revocation law was wholly destructive; principled state law was suppressed even though federal law was wholly silent on the issue.
IV. POST-PREEMPTION PREEMPTION

A. Post-Distribution Relief
However deficient the reasoning in Egelhoff and however unfortunate the result, the Court's 7-2 decision stands. Accordingly, at the plan or account level, an ERISA-compliant beneficiary designation preempts state divorce revocation law, and by inference, the same principle applies to beneficiary designations in other types of financial accounts that are federally created or regulated. Egelhoff did not, however, address the further question of whether, once the federally regulated account makes payment to the ex-spouse, the person(s) entitled to take under the state divorce revocation statute could recover the payment from the ex-spouse in an action based on state law. Actions of this sort, which have come to be known as "postdistribution" claims, are based on the premise that the purpose of preemption, as voiced in Egelhoff, is to protect against state-law "interfer[ence] with nationally uniform plan administration." 6 2 Accordingly, once account-level distribution has been made to the person named in the federally regulated beneficiary designation, the federal interest is satisfied, and there is no federal interest in intruding on the operation of state wealth transfer law as regards the ultimate entitlement to the asset.
A decade before Egelhoff, the drafters of the Uniform Probate Code's divorce revocation measure foresaw the risk of ERISA preemption 63 and undertook to facilitate the post-distribution relief in that event. The Code provides that the ex-spouse who receives the account payment is "personally liable for the amount of the payment ... to the person who would have been entitled to it were [the state divorce revocation statute] not preempted." 64 post-distribution recovery is restitutionary: an account-level payment has been made for the purpose of federal-level administrative convenience to a person who, as a matter of state wealth transfer law, is not entitled to it, and who should therefore be required to disgorge it to prevent unjust enrichment. 6 5 The post-distribution remedy is a statutory version of the ancient equitable remedy of constructive trust, 66 a type of remedy that the Supreme Court has held in other settings to be authorized under ERISA's enforcement provision for "appropriate equitable relief." 67 In the years after Egelhoff, post-distribution relief was awarded in several cases arising in consequence of ERISA's QDRO regime, previously mentioned, 6 8 which allows a state-court marital property decree to be enforced against an ERISA pension account, but subject to the condition that the state decree satisfy certain particulars of content and description designed to ease the burden of compliance for plan administration. 6 9 Cases recurrently arise in which a divorcing spouse secures a marital property settlement or state-court decree that purports to govern an ERISA plan account but that neglects to satisfy the QDRO rules and is thus unenforceable against the plan. The the now-ex-wife as the death beneficiary. The husband's estate claimed the proceeds, relying on her waiver. The Supreme Court held that ERISA required the plan to pay the benefit to the ex-wife "in accordance with the documents and instruments governing the plan." 7 1 The decision in Kennedy resolved the question of the plan's duty to make distribution in accordance with the beneficiary designation, but the Court expressly left open the question, which had not been raised in that case, of post-distribution relief. The Court framed the latter question as "whether the [husband's] Estate could have brought an action in state or federal court against [the ex-wife] to obtain the benefits after they were distributed." 7 2 In such a case, the husband's estate would be seeking to recover from the ex-wife the amount that she received from the pension account, presumably as the disgorgement remedy to correct for her breach of her state-law-governed agreement to waive her claim to that account.
Just such a claim was raised in Estate of Kensinger v. URL Pharma, Inc., 7 3 a Third Circuit case decided in 2012 on facts that the court regarded as "virtually identical to" 74 Kennedy. The court held for the husband's estate, reasoning that "to the extent that ERISA is concerned with the expeditious payment of plan proceeds to beneficiaries, permitting suits against beneficiaries after benefits have been paid does not implicate any concern of expeditious payment or undermine any core objective of ERISA." 75 Kensinger relied upon several state-court opinions holding similarly, including an Oklahoma case explaining that "the pension plan funds were no longer entitled to ERISA protection once the plan funds were distributed." 76 In Andochick v. Byrd, 77 a case on "facts nearly identical" 7 8 to Kensinger (and Kennedy), the Fourth Circuit followed Kensinger, concluding that "ERISA does not preempt post-distribution suits against ERISA Maretta, 80 preempting statelaw-authorized post-distribution relief against an ex-spouse who took under a federally regulated beneficiary designation. Although Hillman was not an ERISA case, the Court's 8-0 opinion will inevitably be treated as governing in ERISA cases as well. Hillman effectively abrogates Kensinger and Andochick, and it will preclude state-lawbased post-distribution relief against the unjustly enriched ex-spouse in any case in which that ex-spouse takes under a federally created or federally regulated beneficiary designation.
Hillman featured garden-variety divorced-beneficiary facts. In 1996 Warren Hillman designated his then-spouse Judy Maretta as the beneficiary of a life insurance policy issued by the Metropolitan Life Insurance Company. Warren and Judy divorced in 1998. In 2002 Warren married Jacqueline Hillman. In 2008 Warren died, having never revised the beneficiary designation naming Judy. These events took place in Virginia, which has a divorce revocation statute that would have struck Judy's interest had Warren purchased his insurance from the Metropolitan in the form of an individual policy. 8 1 But Warren, a federal civilian employee, 8 2 purchased the insurance under a group policy made available through a program established by a federal statute, the Federal Employees' Group Life Insurance Act ("FEGLIA"). 83 The federal Office of Personnel Management ("OPM") administers FEGLIA beneficiary claims. Warren's ex-spouse Judy, the designated beneficiary, and Jacqueline, Warren's widow, both claimed the policy proceeds. OPM ordered the benefits paid to Judy "because she had been named as the beneficiary." 8 4 Jacqueline then sued Judy in Virginia state court to recover the proceeds. The parties stipulated that, under existing precedent, the core Virginia divorce revocation statute was preempted. What remained in Staelens in dicta but finding that the language of the marital property decree in question did not entitle the claimant to the nonprobate account). dispute was a further provision of the Virginia statute, authorizing post-distribution relief in the event of preemption. The statute renders an ex-spouse who receives such a payment "personally liable for the amount of the payment to the person who would have been entitled to it" had the divorce revocation statute not been preempted. 85 The trial court sustained Jacqueline's action for post-distribution relief, but the Virginia Supreme Court held the measure preempted, and the U.S. Supreme Court affirmed in an opinion by Justice Sotomayor.
Justice Sotomayor took as her starting point the statutory text authorizing the FEGLIA program, which provides that an insured employee's death benefit is to be paid "to the beneficiary ... designated by the employee," or if none survives, to the employee's widow, children, or other relatives in a statutorily prescribed order 8 6 that is functionally comparable to a state-law intestacy regime. 8 7 To decide the preemption question, the Court saw itself required to discern the purpose 8 8 of this language that the death benefit be paid "to the beneficiary ... designated by the employee." The widow who would take under the Virginia post-distribution statute contended (echoing the rationale in Egelhoff) that "Congress' purpose in enacting FEGLIA was to advance administrative convenience by establishing a clear rule to dictate where the Government should direct insurance proceeds." 8 9 The Court conceded "some force" to this view, and acknowledged that if administrative convenience had been "Congress' only purpose, then there might be no conflict between [the Virginia post-distribution provision] and FEGLIA" because the Virginia "cause of action takes effect only after benefits have been paid." 9 0 But the Court concluded that administrative convenience was not the sole purpose of the FEGLIA provision. Rather, Congress had the further purpose of seeing to it that "the insurance proceeds will be paid to the named beneficiary and that the beneficiary can use them." 9 1 This assertion decided the case, by supplying the premise for the Court's decision that Virginia's post-distribution provision "interferes with Congress' objective that insurance proceeds belong to the named beneficiary." 9 2 Remarkably, the Court was unable to point to any mention of this supposed Congressional "objective" in the statutory text or other legislative materials. Instead, the Court read FEGLIA's silence on the divorce revocation rule as an indication that Congress disfavored the rule. Providing a remedy for divorce revocation, the Court said, was "not the judgment that Congress made. Rather . . . Congress established a clear and predictable procedure for an employee to indicate who the intended beneficiary of his life insurance shall be." 93 In this way, the Court treated the failure of Congress to address a traditional topic of state wealth transfer law as importing a "judgment" that Congress meant to preclude consulting state wealth transfer law when construing the meaning of a beneficiary designation, although federal courts have routinely turned to state constructional law on other questions of marital status arising under FEGLIA. 9 4 The far more likely explanation for FEGLIA's silence on divorce revocation is that Congress gave no thought to such routine matters of state wealth transfer law, regarding them as not germane to the officially expressed purpose of FEGLIA, which was "to provide low-cost group life insurance to Federal employees." 9 5
Like ERISA, 9 6 FEGLIA contains an express statutory provision, section 8705(e), authorizing the enforcement of state-court marital property decrees issued incident to divorce. 9 7 As with ERISA's QDRO regime, section 8705(e) is the one circumstance in which Congress contemplated the effect of divorce on a FEGLIA account, and as in ERISA, Congress chose to defer to state law, not to preempt it. Because the principle underlying section 8705(e) is deference to state law on FEGLIA marital property matters arising from divorce, the Supreme Court in Hillman could easily have treated state divorce revocation statutes as falling within that policy. Instead, the Court read the failure of section 8705(e) to deal with divorce revocation as evidencing Congressional intent to restrict the measure to its "precise conditions." 9 8
Justice Thomas, concurring in the result in Hillman, resisted the Court's purported inquiry into the statutory purpose. He saw no need to "lookH beyond the text," because "the ordinary meanings of FEGLIA and [the Virginia post-distribution provision] directly conflict." 99 This attitude toward the work of interpreting governing language exemplifies the "plain meaning" fallacy that Wigmore discredited long ago, and which the Restatement of Property has repudiated for wealth transfer law. 100 Commenting on the interpretation of documents, Wigmore spoke of the "truth ... that words always need interpretation." 1 0 1 What Justice Thomas calls the "ordinary meaning" in this case is the meaning that has been rejected by every American legislature that has considered the question of whether a transferor is likely to have intended a spousal beneficiary designation to remain in effect in the event the parties subsequently divorce. 102
C. Wissner and Ridgway
Why did the Court strain to treat Congress as having addressed a topic about which Congress in fact had been silent? One factor that appears to have motivated the Court was the wish to avoid disturbing two older precedents, Wissner v. Wissner, 103 In Hillman the Court concluded that Wissner and Ridgway "govern[ed]," 10 6 although neither Wissner nor Ridgway concerned divorce revocation or comparable state constructional law.
In Wissner, the insured, who was killed in military service, had designated his mother as the death beneficiary on the insurance policy. In a California state-court action, his widow claimed a half interest in the proceeds under California community property law on the ground that the insured had purchased the policy from funds that belonged half to her. The California Supreme Court sustained her claim, but the U.S. Supreme Court reversed, in a 5-3 opinion by Justice Clark, holding the widow's claim preempted. The federal statute creating the insurance program provided beneficiary-designation and revocation features of the sort common to virtually all life insurance policies, specifying that the insured "shall have the right to designate the beneficiary or beneficiaries of the insurance . . . and shall . . . at all times have the right to change the beneficiary or beneficiaries." 1 0 7 The Supreme Court treated these boilerplate designation terms as the basis for holding that the widow's claim was preempted. The Court said that these terms showed that "Congress has spoken with force and clarity in directing that the proceeds belong to the named beneficiary and no other." 108 Accordingly, the widow's California community property right had to be preempted because enforcing it would "substitute[] the widow for the mother, who was the beneficiary Congress directed shall receive the insurance money." 10 9
The Court's phrase, "and no other," would prove to be an influential rhetorical flourish, quoted twice in Ridgwayo 10 and again decades later in Hillman, 111 but it entailed a large and quite unsupported extension of meaning. In state wealth transfer law, where beneficiary designations are routinely encountered and interpreted, they are subjected to constructional principles that sometimes do substitute others. For example, the antilapse statute provides for alternative takers, commonly descendants, in certain circumstances in which the designated beneficiary predeceases the transferor.11 2 Another notable example, discussed further in Part V of this Article, is the slayer rule, which applies in circumstances in which a transferor is feloniously slain by a person whom the transferor has designated as a devisee or beneficiary. In such cases, state law denies the slayer any benefit by substituting other takers. 113 Thus, as a description of the effect of beneficiary designation language in then-current American practice, the "no other" remark in Wissner was wrong. If the claim was that Congress meant to depart from that practice, the Court pointed to no evidence of such a divergent meaning. Dissenting in Wissner for Justices Frankfurter, Jackson, and himself, Justice Minton challenged the majority's reasoning in giving preemptive force to the federal statute's provision for the insured to designate beneficiaries: "Fully to respect the right which Congress gave the serviceman to designate his beneficiary does not require disrespect of settled family law." 114 The dissenters would have enforced the widow's state-law right, under which she was "the owner of a half portion of these proceeds because such proceeds are the fruits of funds originally hers" under state law. 115 Indeed, Justice Minton insisted: "I cannot believe that Congress intended to say to a serviceman, 'You may take your wife's property and purchase a policy of insurance payable to your mother, and we will see that your defrauded wife gets none of the money. ' "116 In Ridgway the insured serviceman, identified as Sergeant Ridgway, and his wife April were Maine domiciliaries. The couple divorced. The Maine divorce decree included a term ordering the insured to designate his three children as beneficiaries of the life insurance policy and to keep the policy in effect for them. Months after the divorce, Sergeant Ridgway remarried. In violation of the divorce decree, he revised the beneficiary designation on the policy to name Donna, the new wife. 11 7 On his death, state-court proceedings ensued. Donna claimed the policy proceeds as designated beneficiary. April, suing on behalf of the three children, sought to have Donna declared a constructive trustee over the proceeds for the children in accord with the divorce decree, a state-law remedy that, as the Maine Supreme that its proceeds be paid as specified'by law,'" thereby invoking "the statutory order of beneficiary precedence" under which "the policy proceeds, in the event of Ridgway's death, would be paid to his 'widow,'that is, his'lawful spouse ... at the time of his death.'" Ridgway v. Ridgway, 454 U.S. 46, 48-49 (1981) (internal citations omitted).
Court remarked below, is a commonly granted remedy on such facts. 118 The insurance carrier under the federal program paid the funds into court.
The Maine Supreme Court held for April, reasoning that the federally authorized beneficiary designation process "does not reflect any federal interest in permitting a serviceman to evade the responsibility to provide for his minor children imposed both by virtue of his voluntary agreement and by the express provision of a valid state court decree." 119 The U.S. Supreme Court reversed in a 6-3 opinion by Justice Blackmun, holding the case "controlled by Wissner." 12 0 As in Wissner, the main ground of decision was the insured's compliance with beneficiary designation procedures contained in the federal statute that established the insurance program. Dissenting, Justice Stevens responded that "[t]he right to designate the beneficiary of an insurance policy is a common feature in insurance contracts. It surely is not a right that can be characterized as uniquely federal in any sense." 12 1 Accordingly, he observed, "the mere fact that the right has its source in a federal statute does not require that it be given a construction different from that given a comparable right created by state law or by private contract." 122 I have emphasized the dissents in Wissner and Ridgway, which appear to me to have been better reasoned, but even if those cases were correctly decided, the Court in Hillman decades later could easily have distinguished both. 123 123. Another ground of distinction, which was argued to the Court in Hillman, was that the federal statutes in Wissner and Ridgway, unlike that in Hillman, contained express antiattachment provisions restricting the enforcement of third-party claims. The Court brusquely dismissed "[t]hese discussions of the anti-attachment provisions" as "alternative grounds to support the judgment in each case, and not necessary components of the holdings." 133 S. Ct. 1943 Ct. , 1954 Ct. (2013 .
implementing rules of construction. 12 4 Rather, the claim in each was intent-defeating-that a state-created right, arising prior to the time that the insured executed the beneficiary designation, should prevail against the insured's expression of intent in the federally authorized beneficiary designation. In both Wissner and Ridgway, the transferor intended to benefit the persons he designated. The premise of the divorce revocation statutes that the Court preempted in Egelhoff and Hillman is that the transferor does not wish to benefit the designated beneficiary when divorce has supervened.
V. THE SLAYER BENEFICIARY AND THE IMPULSE TO FEDERAL COMMON LAW
A pervasive feature of state wealth transfer law is the rule forbidding the beneficiary who feloniouslyl 2 5 slays the transferor from taking any benefit under a will or nonprobate beneficiary designation naming the slayer. 126 The slayer rule is codified in the Restatements of Property 1 27 and Restitution, 128 and in the Uniform Probate Code. 129 (The Code's slayer provisions are closely modeled on its divorce revocation rule, making comparable arrangements for post-distribution relief in the event of federal preemption, 130 and for protecting the insurer or other stakeholder who makes good faith payment to the slayer, unaware of the slayer's wrongdoing. 131 ) The slayer rule is largely intent-implementing in effect because the transferor would seldom want his or her slayer to benefit. Nevertheless, the rule is mandatory. The transferor is forbidden to countermand it,13 2 because the rule 124. Regarding the intent-implementing character of the divorce-revocation rule, see supra text accompanying notes 14-18.
125. Regarding the intent standard, the relation between civil and criminal liability in slayer cases, and the corresponding evidentiary requirements, see PROPERTY RESTATEMENT, supra note 11, § 8.4(b), cmts. enforces an overriding principle of public policy that the law will not assist a wrongdoer to profit from the wrong. 133 Neither ERISA nor FEGLIA, the federal statutes that were held to preempt state wealth transfer law in Egelhoff and Hillman respectively, addresses the slayer problem, even though slayer cases are sadly common 1 34 (further evidence that Congress had no interest in disturbing the preexisting system of wealth transfer law when making provision for federally created or regulated beneficiary designations). Because the statutes are silent, under the literalist reasoning in Egelhoff and Hillman the designated beneficiary who slays an ERISA or FEGLIA insured would stand to collect the insurance proceeds. Recall the justification that Justice Thomas offered for preempting the state divorce revocation statute in Egelhoff-that the statute impermissibly requires the administrator of the ERISA-governed plan to "pay benefits to the beneficiaries chosen by state law, rather than to those identified in the plan documents." 13 5 That is exactly what a state slayer statute does. Similarly, in Hillman, the rationale for denying effect to Virginia's post-distribution divorce revocation remedy was that it "interferes with Congress' objective that insurance proceeds belong to the named beneficiary." 136 So does the Virginia slayer statute. Hillman repeated the line from Wissner that Congress has "direct[ed] that the proceeds belong to the named beneficiary and no other." 13 7 The slayer statutes, however, always award the proceeds to someone other than the slayer.
Justice Breyer's dissent in Egelhoff pointed out that divorce revocation statutes are "virtually indistinguishable" from slayer statutes, because both " 'gover[n] the payment of benefits, a central matter of plan administration.' " 138 This objection was unanswerable, and the Court largely refused to engage with it. The slayer statutes "are not before us," said Justice Thomas in reply, "so we do not decide the issue." 139 As dictum, however, he observed that because slayer statutes are so common and "more or less uniform" among the states, "their interference with the aims of ERISA is at least debatable." 14 0 In truth, there is considerable variety in the provisions of state slayer statutes, 1 4 1 whereas divorce revocation statutes are much more uniform. Moreover, even had Justice Thomas been correct in thinking that the state slayer statutes are "more or less uniform," he would still have had no answer to the point that state slayer statutes, like state divorce revocation statutes, require the plan to do precisely what Justice Thomas in Egelhoff said that ERISA forbids-"pay benefits to the beneficiaries chosen by state law, rather than to those identified in the plan documents." 14 2
The Supreme Court long ago endorsed the policy merits of the slayer rule, saying that "[i]t would be a reproach to the jurisprudence of the country if one could recover insurance money payable on the death of a party whose life he had feloniously taken." 14 3 Federal courts faced with ERISA slayer cases before Egelhoff applied state slayer statutes. 14 4 Likewise, federal courts have applied state slayer law in 139. Egelhoff, 532 U.S. at 152. In Kennedy, the Court again refused to consider the tension with slayer statutes. 555 U.S. 285, 304 n.14 (2009). The issue was also raised in Ridgway, in which the majority refused to engage with it. See 454 U.S. 46, 60 n.9 (1981) ("Our ruling on a situation of that kind is reserved for another day."). In Egelhoff, immediately preceding the language quoted in text, Justice Thomas summarized the argument based on the state slayer statutes, that "[i]n the ERISA context, these 'slayer' statutes could revoke the beneficiary status of someone who murdered a plan participant." 532 U.S. at 152. Some courts have read this language of summary as meaning to endorse nonpreemption of state slayer statutes. See 14 5 In some of these cases, the courts remarked that even if the state law were preempted, federal common law would have supplied an alternative ground of decision. 1 4 6 The Supreme Court has in other settings recognized the need for the courts "to develop a 'federal common law of rights and obligations under ERISA-regulated plans.' " 147 Following Egelhoff it has become common in slayer cases to invoke both grounds 14 8 or to rest the result solely on federal common law. 14 9 In 2011 the Department of Veterans Affairs promulgated a slayer rule for federal military insurance programs, 1 5 0 which the York law). "This common law rule is rooted in public policy and has broad application to insurance policies, wills and intestacy." Id. 148. "Since Egelhoff, several district courts considering this issue have reasoned that, based on the dicta in Egelhoff," discussed supra note 139, "it is likely that ERISA does not preempt state slayer statues, but that it is unnecessary to determine the preemption issue since federal common law provides the same result as a slayer statute. 
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Department described as "[t]he Federal common-law slayer's rule." 1 5 1 No reported ERISA or FEGLIA case has ever allowed the slayer to take. 152 The Supreme Court has yet to rule on the slayer problem in beneficiary designation cases arising under federally created or federally regulated wealth transfer regimes such as ERISA or FEGLIA. There is no reason to think that the Court will allow slayers to profit from homicide in the name of federal preemption. Either the Court will decline to preempt state slayer law, or the Court will develop a slayer rule as federal common law. Neither solution is consistent with the Wissner-derived rationale of Hillman, that wealth passing under a federally regulated beneficiary designation "belong[s] to the named beneficiary and no other." 153 The more likely choice is federal common law, which aligns with Egelhoffs emphasis on the efficiency of "nationally uniform plan administration." 154 Federalization permits but does not assure uniformity because, unless and until the Supreme Court (or Congress) does the federalizing, disagreements can form among the federal courts about whether and what to federalize. 1 5 5
The trend toward a federal common law slayer rule invites the question, why not also preserve the divorce revocation rule as federal common law? To be sure, the slayer rule has a moral imperative more pronounced than the intent-implementing policy of the divorce revocation rule. Both rules share the common purpose of preventing 151. Servicemembers' Group Life Insurance and Veterans' Group Life Insurance-Slayer's Rule Exclusion, 76 Fed. Reg. 77,455, 77,455 (Dec. 13, 2011) .
152. For an extreme literalist view of the reach of ERISA's requirement that plan benefits be distributed "in accordance with the documents and instruments governing the plan," ERISA § 404(a)(1)(D), 29 U.S.C. § 1104(a)(1)(D), see Feuer, supra note 141, at 1048-59, arguing that ERISA not only preempts state slayer laws but also precludes federal common law, hence that the slayer must be allowed to take under an ERISA-covered benefit designation. For the view that the slayer rule should not apply in cases in which the slayer had suffered severe domestic abuse at the hands of the victim, or in cases in which the slayer's conduct resulted in material part from mental illness, see Carla Spivack, plan beneficiary is automatically revoked." 162 It would be open to either agency to require that ERISA-covered pension and insurance plans adopt such a term. 163
VI. CONCLUSION
In recent decades the process of wealth transfer on death has undergone a profound transformation. The older probate system of court-supervised transfer has been increasingly displaced by a nonprobate system in which financial intermediaries (including banks, insurers, mutual funds, and pension plans) transfer the owner's account balance on death. Beneficiary designations on financial accounts tend ever more to do the work of family wealth transmission that used to be done in the probate process.
In the United States, wealth transfer, like other components of family and property law, is prevailingly state law. Indeed, the federal courts have a long tradition of deferring to state probate administration in cases that would otherwise come within the scope of federal jurisdiction. 164 Although the dominant purpose of wealth transfer lawimplementing transferor's intent 165 -is straightforward, the field is nevertheless large and complex. 166 Human affairs are complex, human foresight is limited, and many persons who draft instruments of transfer are inexpert. In consequence, the courts and the legislatures have accreted over the centuries a body of constructional principles and situation-specific constructional rules 167 that are meant to implement the transferor's intent in cases in which the instrument of transfer is silent or ambiguous on the point. This body of constructional law, which originated in the law of wills, has been extended in recent decades to nonprobate transfers, in response to the nonprobate revolution. 168 Much of the work of unifying the law of probate and nonprobate transfers has taken place under the careful deliberative processes of the Uniform Law Commission and the American Law Institute. 16 9 The Washington and Virginia divorce revocation statutes at issue in Egelhoff and Hillman exemplify this trend. There is reason to think that these constructional principles are even more important when applied to nonprobate transfers than to wills, because the beneficiary designation forms required under the account terms of many financial intermediaries restrict the ability of a transferor to impose conditions, 170 such as (for divorce revocation) "to Mary Smith if she and I are then still married."
Because wealth transfer law is prevailingly state law, federal legislation and federal courts have played virtually no role in the project of unifying the law of probate and nonprobate transfers. Indeed, federal courts are sometimes unaware of basic principles of the wealth transfer field, as in Hillman, in which both the majority opinion 1 71 and a concurrence by Justice Alito 1 72 Voice the mistaken assumption that a life insurance beneficiary designation can be altered by will. 17 3 Unfamiliarity with basic principles of trust law has been a recurrent 172. Id. at 1957 (Alito, J., concurring) (asserting that the Virginia divorce-revocation statute would pertain "even if the insured manifests a clear contrary intent, such as by providing specifically in a recent will that the proceeds are to go to another party"). Perhaps the most disquieting dimension of the decisions in Egelhoff and Hillman is the Court's disinterest in the purpose of the state-law rule that the two decisions suppressed. In neither case did the Court confront the intent-implementing rationale of the divorce revocation rule, a purpose that is wholly congruent with the regulatory objectives of ERISA, and with FEGLIA's mission to provide federal employees with low-cost group life insurance. The Court's disinterest in the purpose of the divorce revocation rule also meant that the Court had no understanding of the magnitude of the harm that preempting the rule would cause. Egelhoff and Hillman work at cross purposes to one of the most important policy objectives of state legislation and decisional law in the wealth transfer field over the past generation, the movement to unify the constructional law of probate and nonprobate transfers. Just when state wealth transfer law has largely succeeded in developing constructional rules that overcome the probate/nonprobate division, the Supreme Court has opened a new and pointless division between state and federally regulated nonprobate accounts. In consequence of Egelhoff and Hillman, functionally identical transfers must be treated oppositely. The divorce revocation rule continues to apply to the probate estate of a Virginia resident such as Warren Hillman, and to any Metropolitan Life policy that he may have purchased individually, but not to the functionally identical Metropolitan Life policy that he purchased through the FEGLIA program, or that he might have purchased through the ERISAregulated plan of a private employer. Needless to say, the Court in Egelhoff and Hillman did not and could not justify this result. 
